
From Kent and 
Gault to 2020: A 
Review of 
Landmark 
Juvenile Justice 
Cases in the U.S.

Kaci Singer

Deputy General Counsel for County Matters

Texas Juvenile Justice Department

November 17, 2020

DƻƻŘ ƳƻǊƴƛƴƎΦ ²ƘŜƴ WƻƘƴ YƛƴǎŜȅ ŦƛǊǎǘ ŀǇǇǊƻŀŎƘŜŘ ƳŜ ŀōƻǳǘ ǘƘƛǎ ǘƻǇƛŎΣ L ŘƛŘƴΩǘ ǉǳƛǘŜ 
ǳƴŘŜǊǎǘŀƴŘ ǿƘŀǘ LΩŘ ōŜ ƎŜǘǘƛƴƎ ƛƴǘƻ ƛǘΦ ²Ŝ ǘƘƛƴƪ ǿŜ ƘŀǾŜ ŀ ŘŜŎŜƴǘ ƛŘŜŀ ƻŦ ǘƘŜ ƘƛǎǘƻǊȅ 
of juvenile justice in this country, but when you really start looking into it, it turns out 
there is a lot to learn. This is kind of going to be like an entire semester of a college 
ƧǳǾŜƴƛƭŜ ŘŜƭƛƴǉǳŜƴŎȅ ŎƻǳǊǎŜ ƛƴ н ƘƻǳǊǎΣ ǎƻ ōŜŀǊ ǿƛǘƘ ƳŜΦ L ŀƳ ǿƻƴŘŜǊƛƴƎ ŀŦǘŜǊ ƛǘΩǎ ŀƭƭ 
over, if those of you with experience in juvenile justice will have the same take away I 
did.  
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So I know the title is From Kent and Gault to 2020. However, I decided it makes more 
sense to start from the beginning. Laws and legal procedures relating to juvenile 
offenders have a long history, dating back thousands of years. The Code of 
Hammurabi, from 2270 B.C., so nearly 4000 years ago, included references to 
runaways, children who disobeyed their parents, and sons who cursed their fathers. 
Roman civil law and church law from 2,000 years ago distinguished between juveniles 
ŀƴŘ ŀŘǳƭǘǎ ōŀǎŜŘ ǳǇƻƴ ǘƘŜ ƛŘŜŀ ƻŦ άŀƎŜ ƻŦ ǊŜǎǇƻƴǎƛōƛƭƛǘȅΦέ Lƴ ŜŀǊƭȅ WŜǿƛǎƘ ƭŀǿΣ ǘƘŜ 
Talmud set forth conditions under which immaturity was to be considered in 
imposing punishment. Moslem law also called for leniency in punishing youthful 
offenders, and children under the age of 17 were to be exempt from the death 
penalty. Under fifth-century Roman law, children under the age of 7 were classified as 
infants and not held criminally responsible. Youth approaching the age of puberty 
who knew the difference between right and wrong were held accountable. The legal 
age of puberty (age 14 for boys and 12 for girls) was the age at which youth were 
assumed to know the difference between right and wrong and were held criminally 
accountable.

Anglo-Saxon common law that dates back to the 11th and 12th centuries in England 
was influenced by Roman civil law and canon law. This has significance for juvenile 
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justice in the United States because U.S. law has its roots in English common law. The 
Chancery courts in 15th century England were created to consider petitions of those 
in need of aid or intervention, generally women and children who were in need of 
assistance because of abandonment, divorce, or death of a spouse. Through these 
ŎƻǳǊǘǎΣ ǘƘŜ ƪƛƴƎ ŎƻǳƭŘ ŜȄŜǊŎƛǎŜ ǘƘŜ ǊƛƎƘǘ ƻŦ ǇŀǊŜƴǎ ǇŀǘǊƛŀŜ όάǇŀǊŜƴǘ ƻŦ ǘƘŜ ŎƻǳƴǘǊȅέύ 
ŀƴŘ ǘƘŜ ŎƻǳǊǘǎ ŀŎǘŜŘ ƛƴ ƭƻŎƻ ǇŀǊŜƴǘƛǎ όάƛƴ ǇƭŀŎŜ ƻŦ ǘƘŜ ǇŀǊŜƴǘǎέύ ǘƻ ǇǊƻǾƛŘŜ ǎŜǊǾƛŎŜǎ ƛƴ 
assistance to needy women and children. The principle of parens patriae later 
became a basis for the juvenile court in America. The doctrine gives the court 
authority over juveniles in need of guidance and protection, and the state may then 
act in loco parentis (in place of the parents) to provide guidance and make decisions 
concerning the best interests of the child.
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Periods of Juvenile Justice in U.S.

1646-1824

Puritan 
Period

1824-
1899

Refuge Period

1899-
1960

Juvenile 
Court Period

1960-
1980

Juvenile 
Rights Period

1980-
2005

Crime Control 
Period

2005-
Present

Kids are 
Different 
Period

As far as American juvenile jurisprudence, there are 6 key periods. The Puritan 
Period, the Refuge Period, the Juvenile Court Period, the Juvenile Rights Period, the 
/ǊƛƳŜ /ƻƴǘǊƻƭ tŜǊƛƻŘΣ ŀƴŘ ǘƘŜ άYƛŘǎ ŀǊŜ 5ƛŦŦŜǊŜƴǘέ tŜǊƛƻŘΦ ²ŜΩƭƭ ƭƻƻƪ ŀǘ ŜŀŎƘ ƻŦ ǘƘŜƳ 
today.

²ƘƛƭŜ ǿŜ ŘƻƴΩǘ ƘŀǾŜ ǘƛƳŜ ǘƻ Řƻ ŀ Ŧǳƭƭ ƘƛǎǘƻǊȅ ƻŦ ¢ŜȄŀǎ ƧǳǾŜƴƛƭŜ ƘƛǎǘƻǊȅ ŀƴŘ 
jurisprudence, I have tired to work some Texas information in where I can. 
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PURITAN PERIOD 1646-1824 

The Puritan period is from 1646-1824. Since the first settlers came from England, 
ǘƘŜȅ ōǊƻǳƎƘǘ 9ƴƎƭƛǎƘ ƭŀǿǎ ǿƛǘƘ ǘƘŜƳΦ 9ƴƎƭƛǎƘ ƭŀǿǎ ōŜƭƛŜǾŜŘ ǘƘŀǘ ŎƘƛƭŘǊŜƴΩǎ ǎƛƴǎ ǿŜǊŜ 
inherent, do, juveniles would be strictly punished when necessary. Parents were 
responsible for controlling their children, and parental discipline was very strict and 
punishments were harsh. However, when parents failed to punish their children, 
community punishments and control was put forward by the church and other social 
institutions. 
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Believed children could tell difference 
between good and evil at age 8

Rebelliousness and disobedience punished 
as crimes

Children 8 and up faced same punishments 
as adults

Punishments severe: prison, whipping, 
death penalty

No separate courts and no separate facilities 
for children

Following the tradition of English law, children who broke the law in 18th-century 
America were treated much the same as adult criminals. The law made no distinction 
based on the age of the offender, and there was no legal term of delinquent. Children 
7 and younger would not be held responsible for criminal acts, but once a child 
reached the age of 8, it was believed they were capable of telling the difference 
between good and evil and could be found guilty of their crimes. Rebelliousness and 
disobedience were two offenses that juveniles could receive punishments for. Some 
punishments were very severe. Youth who committed serious offenses could be 
subjected to prison sentences, whipping, and even the death penalty. Originally there 
were no separate laws or courts and no special facilities for the care of children who 
were in trouble with the law. 
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Stubborn Child Law
Massachusetts 1641

If a man have a stubborn or rebellious son, of sufficient 
years and understanding (viz.) sixteen years of age, 
which will not obey the voice of his Father, or the voice of 
his Mother, and that when they have chastened him will 
not harken unto them: then shall his Father and Mother, 
being his natural parents, lay hold on him, and bring him 
to the Magistrates assembled in Court and testify unto 
them that their son is stubborn and rebellious and will 
not obey their voice and chastisement but lives in sundry 
notorious crimes, such a son shall be put to death.

In my research, I found this law. The Stubborn Child Act. It is sometimes regarded as 
the origin of modern juvenile justice statutes. It is based on Deuteronomy 21:18-21 
and basically said that if your sixteen year old son would not obey his parents, even 
after they have disciplined him, his parents were to take him to court and testify that 
ǘƘŜƛǊ ǎƻƴ ƛǎ ǎǘǳōōƻǊƴ ŀƴŘ ǊŜōŜƭƭƛƻǳǎ ŀƴŘ ǿƻƴΩǘ ƻōŜȅ ǘƘŜƳ ōǳǘ ƛƴǎǘŜŀŘ ƭƛǾŜǎ ƛƴ ǎǳƴŘǊȅ 
notorious crimes, the son shall be put to death.

Similar laws were passed in Connecticut in 1650, Rhode Island in 1668, and New 
Hampshire in 1679. An interesting fact, although the law was changed to remove the 
death penalty and to add disobedient daughters, it was actually not repealed until 
1973.

Though not executed under this law, the first juvenile known to be executed in the 
American Colonies was actually in Plymouth Colony in Massachusetts. In 1642, 
Thomas Graungerwas either 15 or 16 years old when hewas hanged for having sex 
with a mare, a cow, two goats, some sheep, and a turkey. In addition to the first 
ƧǳǾŜƴƛƭŜ ŜȄŜŎǳǘƛƻƴΣ ǘƘƛǎ ǿŀǎ ǘƘŜ ŎƻƭƻƴƛŜǎΩ ŦƛǊǎǘ ǊŜŎƻǊŘŜŘ ŀŎǘ ƻŦ ōŜǎǘƛŀƭƛǘȅΦ 
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REFUGE PERIOD 1824-1899

Over time, the puritanical approach to defining, correcting, and punishing juvenile 
delinquency came under attack. Not only had these severe forms of juvenile justice 
failed to control juvenile delinquency, but also they were portrayed as primitive and 
brutal. Reverend John Stanford raised the idea of creating a refuge for delinquent 
children as early as 1815. The idea shifted between him and the city government for 
nearly a decade, with the government expressing concern over the number of 
ŎƘƛƭŘǊŜƴ ƛƴ ǘƘŜ ŎƛǘȅΩǎ ǇǊƛǎƻƴǎ ŀƴŘ ǘƘŜ ǊŜǾŜǊŜƴŘ ŎƘƛŘƛƴƎ ǘƘŜƳ ŦƻǊ ƘŀǾƛƴƎ ŀƭƭƻǿŜŘ ƛǘ ƛƴ 
the first place and also imploring them to remove them to a separate institution. He 
ƘŀŘ ŀ Ǉƭŀƴ ŦƻǊ ǘǿƻ ǘȅǇŜǎ ƻŦ ƧǳǾŜƴƛƭŜǎΦ hƴŜ ŎŀƭƭŜŘ άƭƛǘǘƭŜ ǿŀƴŘŜǊŜǊǎΣέ ǿƘƻ ƘŀŘ ŜƛǘƘŜǊ 
been abandoned by or runaway from vicious groups. The other was children who had 
been tried and convicted in court, with a maximum age limit of 15 for that group. His 
Ǉƭŀƴ ǿŀǎ ŦƻǊ ǘƘŜ ŦŀŎƛƭƛǘƛŜǎ ǘƻ ŎƻǊǊŜŎǘ ǘƘŜ ŎƘƛƭŘǊŜƴΩǎ ŎƘŀǊŀŎǘŜǊ ǘƘǊƻǳƎƘ ǿƻǊƪΣ ŜŘǳŎŀǘƛƻƴΣ 
and treatment. He looked to the wealthy to help build his institution and presented it 
every year to city government, but was unable to make progress.

Around this same time, in 1817, a Quaker group called the Society for the Prevention 
of Pauperism formed in New York in 1817 with the goal of eliminating vices and 
poverty. They believed that the rise in alcohol and immigration and the decrease in 
religion was the cause for the increase in pauperism and delinquency. Like Stanford, 
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they also believed there should be separate facilities for juveniles, thought it was 
because they believed placing them with adults served only to teach them more 
criminal behavior. They put together a report with their plan. Many of those in the 
public believed there should be separation, but they believed a school would be more 
appropriate for the children than a prison. Instead of being a place of punishment the 
ǎŎƘƻƻƭǎ ǎƘƻǳƭŘ ǎŜǊǾŜ ǘƻ ŎǊŜŀǘŜ ƴŜǿ ƘŀōƛǘǎΣ ǿƛǘƘ ŀ Ǝƻŀƭ ƻŦ άǊŜŦƻǊƳŀǘƛƻƴ ŀƴŘ ŦǳǘǳǊŜ 
ǳǎŜŦǳƭƴŜǎǎΦέ In their meeting on December 19, 1823, the Society on the Prevention of 
Pauperism passed a two part resolution: first, they resolved that is highly expedient 
that an institution be formed in New York City for promoting the reformation of 
juvenile offenders, by the establishment of a House of Refuge for vagrant and 
depraved young people. And secondly, that a new society be formed ςthe Society of 
the Reformation of Juvenile Delinquents. With that resolution, the old society ceased 
to exist, signifying they could no longer conduct an attack on all of pauperism and 
instead hoped that by attacking the problems of youth, they could stop pauperism at 
birth.

The outcome of this work was that children became persons with no legal rights. The 
theory behind this state intervention was the doctrine of Parens Patriae. Children 
were placed in factories, poorhouses, and orphanages. The first and most infamous 
of these facilities was the New York House of Refuge, which opened in 1825 and 
served to incarcerate thousands of children and adolescents viewed as threats to 
public safety and social order. Other houses of refuge in Boston and Philadelphia 
were soon established, and these were followed shortly thereafter by reform schools 
for vagrant and delinquent juveniles. State reform schools opened in Massachusetts 
in 1847, in New York in 1853, in Ohio in 1857; and the first State Industrial School for 
Girls was opened in Massachusetts in 1856. 

Critics of this extensive State intervention argued against intervention over minor, 
noncriminal behavior, and claimed that reformatories were not providing the kind of 
parental care, education, or training that was promised under the parens patriae 
doctrine. There was evidence that the State is not in fact an effective or benevolent 
parent and that there was a significant disparity between the promise and the 
ǇǊŀŎǘƛŎŜ ƻŦ ǇŀǊŜƴǎ ǇŀǘǊƛŀŜΦ Lƴ ǘƘŜƻǊȅΣ ǊŜŦƻǊƳŀǘƻǊƛŜǎ ǿŜǊŜ άǎŎƘƻƻƭǎέ ǘƘŀǘ ǇǊƻǾƛŘŜŘ 
parental discipline, education, religious instruction, and meaningful work for 
incarcerated youth. That was not borne out in practice. Hard work, strict 
regimentation, and whippings were common. Children were exploited under a 
contract labor system. Discriminatory treatment against racial minorities and poor 
whites was an issue. Sexual abuse and physical attacks by peers and staff were also 
problems. Institutional abuses against incarcerated juveniles came under increasing 
criticism by the last half of the 1800s. 
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During this time, the first separate trials for juveniles was used in 1870. In 1880, the 
first probation system applicable to juveniles was initiated.
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Doctrine of Parens Patriae
ÅEx Parte Crouse, Pennsylvania, 1838

o First test of doctrine

o Court held state has obligation to step in when parents unable to control children

o Placement without trial does not violate constitution because it is a reformation school, 
not a prison

ÅPeople v. Turner, Illinois, 1870

o Doctrine has limits; state should intervene only after violations of criminal law

o Due process guidelines should be followed

o Case largely ignored and did little to change practice in most states

ÅCommonwealth v. Fisher , Pennsylvania, 1905

o Because placement in Houses of Refuge not criminal, children can be subject to longer 
terms of incarceration than adults

o Due process not required under doctrine

The doctrine of parens patriae was first tested in the Pennsylvania Supreme Court 
case of Ex ParteCrouse in 1838. The Pennsylvania House of Refuge was established in 
1826. In 1835, the law was amended so that that girls under 18 and boys under 21 
could be committed to the House of Refuge for incorrigible or vicious conduct. The 
local magistrate committed Mary Ann Crouse to the House of Refuge after her 
ƳƻǘƘŜǊΣ ŀƎŀƛƴǎǘ ƘŜǊ ŦŀǘƘŜǊΩǎ ǿƛǎƘŜǎΣ ŦƛƭŜŘ ŀ ǇŜǘƛǘƛƻƴ ŀƭƭŜƎƛƴƎ ǘƘŀǘ ǎƘŜ ǿŀǎ ƴƻ ƭƻƴƎŜǊ 
ŎŀǇŀōƭŜ ƻŦ ŎƻƴǘǊƻƭƭƛƴƎ aŀǊȅ !ƴƴϥǎ ϦǾƛŎƛƻǳǎ ŎƻƴŘǳŎǘΦά aŀǊȅ !ƴƴ ƘŀŘ ŎƻƳƳƛǘǘŜŘ ƴƻ 
ŎǊƛƳŜǎΦ aŀǊȅ !ƴƴΩǎ ŦŀǘƘŜǊ ŦƛƭŜŘ ŀ ǇŜǘƛǘƛƻƴ ǿƛǘƘ ǘƘŜ ŎƻǳǊǘ ŀǊƎǳƛƴƎ ǘƘŀǘ ǘƘŜ ŎƻƳƳƛǘƳŜƴǘ 
ǾƛƻƭŀǘŜŘ aŀǊȅ !ƴƴΩǎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊƛƎƘǘǎ ōŜŎŀǳǎŜ ǘƘŜ ƳŀƎƛǎǘǊŀǘŜ ŘƛŘ ƴƻǘ ŎƻƴŘǳŎǘ ŀ 
ǘǊƛŀƭ ōŜŦƻǊŜ ǇƭŀŎƛƴƎ ƘŜǊ ƛƴ ǘƘŜ IƻǳǎŜ ƻŦ wŜŦǳƎŜΦ ¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ aŀǊȅ !ƴƴΩǎ ǇǊƻǇŜǊ 
place was in the House of Refuge because, according to the doctrine ofparens 
patriae,the state had an obligation and a right to assure her well-being. According to 
the court, if Mary Ann's parents were unable to control her, to educate her, or to 
protect her virtue, it became the state's responsibility to protect her. The court stated 
that although parents have a right to parental control, the right is not absolute, and if 
parents fail to exercise their rights in the appropriate manner, the rights and 
responsibilities of caring for the child are transferred to the state. Furthermore, Mary 
Ann's commitment was not a violation of her constitutional rights because the House 
of Refuge was a place of rehabilitation, not of punishment. The court reasoned that 
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Mary Ann's placement in the institution would save her from a course of certain harm 
and that to release her from the House of Refuge would itself be an act of cruelty.

Lƴ мутлΣ ƛƴ LƭƭƛƴƻƛǎΣ ǘƘŜ ǇŀǊŜƴǘǎ ƻŦ 5ŀƴƛŜƭ hΩ/ƻƴƴŜƭƭ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ ŎƻƳƳƛǘƳŜƴǘ ƻŦ 
their 14-year-old son in a House of Refuge against the wishes of both parents. He had 
committed no crime. The law provided that if a judge had a boy or girl within the ages 
of six and sixteen brought before him with reason to believe the child was a vagrant, 
lacking proper parental care, or growing up as a beggar or in ignorance, idleness, or 
vice, the judge could summon the parents to appear and show cause why the child 
should not be submitted to a reform school. If the judge was of the opinion that the 
boy or girl was a proper subject for commitment to the reform school and that his or 
her moral welfare and the good of society require that he or she should be sent to 
said school for employment, instruction and reformation, he was to send the child 
there. 

In the appeal, the court released Daniel, holding that the power of the state should 
not disturb the parent-ŎƘƛƭŘ ǊŜƭŀǘƛƻƴǎƘƛǇ ŜȄŎŜǇǘ ŦƻǊ ŘƛǊŜ ƴŜŎŜǎǎƛǘȅ ŀƴŘ ǘƘŜ ǎǘŀǘŜΩǎ 
service in a parental role should not exceed the power of the natural parent except 
when punishing crime. In fact, the court said that even the power of the parent must 
be exercised with moderation. The parent may use correction and restraint, but only 
in a reasonable manner and only in a moderate and temporary way, as necessary to 
ŘƛǎŎƘŀǊƎŜ Ƙƛǎ ǎŀŎǊŜŘ ǘǊǳǎǘ ƻŦ ǇŀǊŜƴǘƛƴƎ ǘƘŜ ŎƘƛƭŘΦ ¢ƻ ǉǳƻǘŜ ǘƘŜ ƻǇƛƴƛƻƴΣ ά²Ŝ ŀǊŜ ƴƻǘ 
governed by the twelve tables, which formed the Roman law. The fourth table gave 
fathers the power of life and death, and of sale, over their children. In this age and 
country, such provisions would be atrocious. If a father confined or imprisoned his 
child for one year, the majesty of the law would frown upon the unnatural act, and 
every tender mother and kind father would rise up in arms against such monstrous 
inhumanity. Can the State, as parens patriae, exceed the power of the natural parent, 
ŜȄŎŜǇǘ ƛƴ ǇǳƴƛǎƘƛƴƎ ŎǊƛƳŜΚέ

The court went on to point out that under the law, juveniles could be confined for 
one to 15 years, depending on the age at the time of confinement. It noted that 
executive clemency and writs of habeas corpus were not available since no crime had 
been committed. 

!ƴƻǘƘŜǊ ǉǳƻǘŜΥ ά¢ƘŜ ōƛƭƭ ƻŦ ǊƛƎƘǘǎ ŘŜŎƭŀǊŜǎΣ ǘƘŀǘ Ϧŀƭƭ ƳŜƴ ŀǊŜΣ ōȅ ƴŀǘǳǊŜΣ ŦǊŜŜ ŀƴŘ 
independent, and have certain inherent and inalienable rights--among these are life, 
liberty, and the pursuit of happiness." Shall we say to the children of the State, you 
shall not enjoy this right--a right independent of all human laws and regulations? It is 
declared in the constitution; is higher than constitution and law, and should be held 
forever sacred. Even criminals can not be convicted and imprisoned without due 
process of law. Destitution of proper parental care, ignorance, idleness and vice are 
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misfortunes, not crimes. Why should children, only guilty of misfortune, be deprived 
ƻŦ ƭƛōŜǊǘȅ ǿƛǘƘƻǳǘ ϦŘǳŜ ǇǊƻŎŜǎǎ ƻŦ ƭŀǿΚά Lǘ Ŏŀƴ ƴƻǘ ōŜ ǎŀƛŘΣ ǘƘŀǘ ƛƴ ǘƘƛǎ ŎŀǎŜΣ ǘƘŜǊŜ ƛǎ 
no imprisonment. This boy is deprived of a father's care; bereft of home influences; 
has no freedom of action; is committed for an uncertain time; is branded as a 
prisoner; made subject to the will of others. Nothing could more contribute to 
paralyze the youthful energies, crush all noble aspirations, and unfit him for the 
duties of manhood. Other means of a milder character; other influences of a more 
kindly nature; other laws less in restraint of liberty, would better accomplish the 
ǊŜŦƻǊƳŀǘƛƻƴ ƻŦ ǘƘŜ ŘŜǇǊŀǾŜŘΣ ŀƴŘ ƛƴŦǊƛƴƎŜ ƭŜǎǎ ǳǇƻƴ ƛƴŀƭƛŜƴŀōƭŜ ǊƛƎƘǘǎΦέ ¢Ƙŀǘ ǿŀǎ ƛƴ 
1870. This opinion was largely ignored throughout and the country and juveniles 
continued to be placed in Houses of Refuge.

The doctrine was again challenged in 1905. A juvenile was given a seven year 
sentence for a minor crime that would have received a far lesser sentence in adult 
court. The argument was that this was unconstitutional because it resulted in 
different punishments for the same offense by a classification of individuals ςin other 
words, children received a more harsh punishment than adults. The argument was 
also raised that the removal from home was without due process of law, including 
without a hearing and without a jury. The Pennsylvania court took the opposite 
approach of the Illinois court and held that the law is not for the purpose of punishing 
offenders but instead for the salvation of children. 
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What about Texas?

1857
ÅStatute passed saying those under 17 could not be placed in prison and should be placed in a House of Correction

1887
ÅAct providing for a House of Correction and Reformatory passed by  Legislature

1889

ÅGatesville State School for Boys opens
ÅState Orphan Asylum opens (later Corsicana State Home)

1890
ÅMethodist Childrenôs Home in Waco opens

1913
ÅAct providing for Girlôs Training School passed

1916
ÅGainesville State School for Girls opens

1919
ÅState Home for Dependent and Neglected Children opens (later Waco State Home)

1962
ÅMountain View State School for Boys opens (for boys at Gatesville State School considered to be dangerous)

Texas did not have Houses of Refuge. However, in 1857, the law was modified to say 
that those who committed offenses prior to age 17 should be in a house of correction 
instead of in a penitentiary. It is doubtful this ever happened, for several reasons. 
First, judgments even after 1857 still said imprisonment in the penitentiary. Second, 
there was no house of correction.

In 1886, after visiting with youthful offenders incarcerated in the Rusk State 
Penitentiary, the Texas chapter of the Women's Christian Temperance Union launched 
a petition drive calling for the separation of juvenile and adult offenders. The 
following year, the Texas legislature passed an "Act providing for a House of 
Correction," which was to create a separate facility for male juveniles. In August 
1887, state commissioners purchased nearly 700 acres of land two miles northeast 
from the town of Gatesville. Eager for the anticipated jobs the institution would 
provide, local residents helped pay for the land above the state's own appropriation. 
The Gatesville State School was the first large statewide juvenile reformatory in the 
South. It opened January 1889. The provision of law at that time only applied to 
males. Females still went to prison. Additionally, the law gave the jury an option to 
send males to the state school or to the penitentiary. 
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Other facilities soon followed. A State Orphan Asylum, which later became Corsicana 
State Home, opened in 1889. Though not state-ŦǳƴŘŜŘΣ ǘƘŜ aŜǘƘƻŘƛǎǘ /ƘƛƭŘǊŜƴΩǎ 
Home in Waco opened in 1890. In 1913, legislation for a girls training school finally 
passed and the Gainesville State School for girls opened in 1916. 

In 1919, the State Home for Dependent and Neglected Children opened in Waco, 
which later became known as the Waco State Home and now is the Waco Center for 
Youth. (fun fact ςthis is where I volunteered when I was at Baylor and what 
convinced me that I needed to go into juvenile justice as a career). 

In 1962, the Mountain View State School for boys, which was designated for the 
youth at Gatesville State School for Boys who were considered to be dangerous
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Child Savers Movement

Speaking of saving the children. Institutional abuses against incarcerated juveniles 
came under increasing criticism by the last half of the 1800s. Between 1865 and 1900 
a reform movement arose, called the child saving movement. It was led by upper 
ƳƛŘŘƭŜ Ŏƭŀǎǎ ǿƻƳŜƴΩǎ ǇƘƛƭŀƴǘƘǊƻǇƛŎ ƎǊƻǳǇǎ ǿƘƻ ǿŜǊŜ ŎƻƴŎŜǊƴŜŘ ŀōƻǳǘ ŎƘƛƭŘǊŜƴ ŀƴŘ 
their futures. Amid increasing immigration and industrialization and a rise in child 
laborers, the stress of caring for children on overworked and underpaid parents 
became an issue. Parents were abandoning children in times of desperation, and 
children were left to fend for themselves. The child savers wanted to help children 
escape poverty, abusive families, and laborious jobs, all of which were environmental 
factors they believed to be the cause of developmental issues such as delinquent 
behavior and intellectual problems.

The child savers movement could be a class in and of itself. The result of their work 
was the foster care system, child abuse laws, child labor laws, and compulsory 
education laws. They were even responsible for raising the age of consent for girls 
from 13 to 16 after a British news story described the purchase of a 13-year-old virgin 
by a brother. Some of their methods were questionable, such as loading troubled 
children from cities on to trains and sending them to country towns, which they 
believed to better for kids, and allowing families to choose from the children on the 
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trains or to reload the trains with kids who had not worked out. This is where the 
ǘŜǊƳ άƻǊǇƘŀƴ ǘǊŀƛƴǎέ ŎŀƳŜ ŦǊƻƳΦ

With regard to juvenile justice, their work led us to the next period ςthe Juvenile 
Court Period. 
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JUVENILE COURT PERIOD 1899-1960

Although some states, including Massachusetts in 1874 and New York in 1892, had 
passed laws providing for separate trials for juveniles, the first official juvenile court 
was established in Cook County (Chicago), Illinois, in 1899. Under the juvenile justice 
philosophy, children were considered less mature and less aware of the 
consequences of their actions, so they were not to be held legally accountable for 
their behavior in the same manner as adults. The juvenile courts sought to turn 
juvenile delinquents into productive citizens by focusing on treatment rather than 
punishment. 

Under the 1899 Juvenile Court Act in Illinois, criminal cases involving youth 16 and 
under were removed from criminal jurisdiction. Children were separated from adults 
and all stages. Decisions of what cases would go to court were made by a juvenile 
court intake division, unlike criminal court where district attorneys made the 
decisions. Juvenile court intake considered extralegal as well as legal factors in 
deciding how to handle cases and had discretion to handle cases informally, thereby 
diverting cases from court action. When seen by a judge, the hearing was informal, 
not like a criminal court process. Advocates believed that children did not need the 
formal procedural rights common in criminal court, so they were denied many of the 
legal rights of adults, such as formal notice of the charges and the right to legal 
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counsel. 

Delinquency was viewed more as a social problem and a breakdown of the family 
than a criminal problem, so social workers, probation officers, and psychologists took 
the place of lawyers and prosecutors. The focus was on offenders and not offenses, 
on rehabilitation and not punishment. They examined the background and social 
ƘƛǎǘƻǊȅ ƻŦ ǘƘŜ ŎƘƛƭŘ ŀƴŘ ǘƘŜ ŦŀƳƛƭȅ ŜƴǾƛǊƻƴƳŜƴǘ ǘƻ ŀǎǎŜǎǎ ǘƘŜ ŎƘƛƭŘΩǎ ƴŜŜŘǎ ŀƴŘ ǘƘŜƴ 
developed a treatment plan that was intended to change delinquent juveniles. The 
juvenile reform efforts were also based on the growing optimism that application of 
the social sciences was more appropriate for handling juvenile offenders than the 
law.

¢ƘŜ /ƘƛŎŀƎƻ .ƻȅΩǎ /ƻǳǊǘ ŀƴŘ ¸ƻǳǘƘ /ƻǳƴǎŜƭ .ǳǊŜŀǳ ǿŀǎ ǘƘŜ ǎǘŀǊǘ ƻŦ ŘƛǾŜǊǎƛƻƴ 
programming. Religion-based community services agencies were used to treat the 
youth. The juvenile court attempted to closely supervise problem children, but unlike 
the houses of refuge, this new form of supervision was to more often occur within 
ǘƘŜ ŎƘƛƭŘΩǎ ƻǿƴ ƘƻƳŜ ŀƴŘ ŎƻƳƳǳƴƛǘȅΣ ƴƻǘ ƛƴ ƛƴǎǘƛǘǳǘƛƻƴǎΦ If supervision was 
successful and courts were satisfied, no record was made of the incident. The Chicago 
court was followed shortly by one in Denver, and by 1945 all states had juvenile 
courts. 
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What about Texas?

1907
ÅFirst juvenile court legislation enacted in Texas

1909
ÅLaw amended to allow parents to petition court to commit 

incorrigible boys

1917
ÅFelony cases had to be transferred from criminal court to juvenile 

court

1925
ÅRepealed all juvenile court laws and a new set of laws enacted in 

Code of Criminal Procedure

1943
ÅRepealed criminal juvenile court laws and a new set of juvenile 

laws enacted

What about Texas? Much like with the facilities houses in Texas, women-led reform 
organizations were central to getting the legislature to change its treatment of 
juveniles in the early 20th century. In 1907, the first juvenile court legislation was 
enacted. The Act read: This act shall be liberally construed, to the end that its 
purposes may be carried out, that is, that the interests of the child and its 
reformation shall at all times the be object in view of proceeding against it; 
providing, that no costs or expenses incurred in the enforcement of this act shall be 
paid by the State. 

The Act required an arrested child to be taken directly before the juvenile court. If for 
any reason the child was taken instead to a justice  of the peace or a police court, the 
JP or city judge was responsible for transferring the case to the juvenile court. At first, 
though, the criminal judge had discretion of whether to transfer a felony case from 
the criminal docket to the juvenile court. In 1917, that discretion was eliminated in 
favor of mandatory transfer.

In 1907, the law required juvenile court proceedings to be instituted by sworn 
complaint and information filed by the county attorney. The complaint and 
information had to set forth the acts of delinquency with sufficient certainty to 
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enable the accused to understand the charge. In 1909, the law was changed to allow 
parents to petition the court to commit incorrigible boys to the state. 

Although the first proceedings held under juvenile court legislation were not 
considered criminal, that view soon changed and the laws were rewritten and placed 
in the Code of Criminal Procedure. The procedure remained criminal until 1943 when 
new legislation was enacted to provide a more realistic method of handling juvenile 
delinquency cases, a procedure in the nature of guardianship. The 1943 laws put 
exclusive jurisdiction with the juvenile court in proceedings  involving delinquent 
children. In addition, the criminal courts were required to transfer all cases where the 
defendant was a female between 10 and 18 or a male between 10 and 17 to the 
juvenile court. The age relied upon at the time was the age at time of the court 
proceeding, not age at the time of offense. 
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JUVENILE RIGHTS PERIOD 1960-1980

CƻǊ ǘƘŜ ŦƛǊǎǘ рл ȅŜŀǊǎ ŀŦǘŜǊ ƛǘ ǿŀǎ ŦƛǊǎǘ ŘŜǾŜƭƻǇŜŘΣ ǘƘŜ ƧǳǾŜƴƛƭŜ ŎƻǳǊǘ ǎȅǎǘŜƳΩǎ ƳŀƴƴŜǊ 
of processing juvenile cases went largely unchallenged. Despite some differences 
among states and jurisdictions, there was general agreement on the goals and 
objectives of juvenile justice and how it should be similar to, and distinct from, the 
criminal justice system. 

Despite this new system, though, the 1920 -1960 period saw a significant expansion 
and commitment of juvenile offenders to detention and incarceration facilities, with 
correctional facility placement for adjudicated delinquents rising from 100,000 in the 
1940s to 400,000 in the 1960s. And although varying interventions were tried within 
the institutions, like therapy, group treatment, and environmental management 
techniques, outcomes remained poor both inside the facilities and for those who left. 
The juvenile courts continued to predominantly involve low-income children. Some 
alternatives to incarceration, such as group homes, partial release supervision, and 
halfway houses were tried, but not widely implemented across the country. 

The next phase of juvenile justice brought a short-lived shift away from 
institutionalized placement toward more community-based alternatives as well as 
expansion of due process rights for juveniles. As juvenile courts across the United 
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States continued in operation, two concerns emerged that would later motivate 
additional reforms. First, while the informality of juvenile proceedings was seen as 
good in that justice could be tailored to the needs of individual youth, it also invited 
disparate treatment of offenders. Second, there was a belief that the juvenile court 
needed to become more formalized to ensure due process rights of children were 
comparable to those of adults. These rights were established in a series of landmark 
cases during the Juvenile Rights Period, which is considered to be 1960-1980.
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Kent v. U.S., 383 U.S. 541, 86 S.Ct. 1045 (1966)
Due process required in juvenile certification hearings

Even though it is not the first juvenile justice Supreme Court case most people name, 
Kent v. U.S. is the first case in this era. It came down in 1966 and addressed hearings 
ŎŜǊǘƛŦȅƛƴƎ ƧǳǾŜƴƛƭŜǎ ŀǎ ŀŘǳƭǘǎΦ WǳǎǘƛŎŜ !ōŜ CƻǊǘŀǎ ŘŜƭƛǾŜǊŜŘ ǘƘŜ /ƻǳǊǘΩǎ ƻǇƛƴƛƻƴΣ ǿƘƛŎƘ 
is not surprising given that before he was on the court, Justice Fortas represented 
Clarence Gideon in the landmark case, Gideon v. Wainwright, which held the 6th

Amendment right to counsel is fundamental right made applicable to the states 
through the 14th amendment.   
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Juvenile Court Act ïDistrict of 
Columbia

ñIf a child sixteen years of age or older is charged with an offense 
which would amount to a felony in the case of an adult, or any child 

charged with an offense which if committed by an adult is punishable 
by death or life imprisonment, the judge may, after full investigation , 
waive jurisdiction and order such child held for trial under the regular 
procedure of the court which would have jurisdiction of such offense if 
committed by an adult; or such other court may exercise the powers 
conferred upon the juvenile court in this subchapter in conducting 

and disposing of such cases.ò

So what is Kent about? 

On September 2, 1961, an intruder entered the apartment of a woman in D.C. He 
raped her and took her wallet. The police found latent fingerprints in the apartment. 
They matched the prints of Morris Kent, taken when he was 14 years old. He had 
been on probation since age 14 due to burglary and theft and was still on probation. 
On September 5, 1961, he was taken into custody by police. He was 16 years old and 
still under the exclusive jurisdiction of the Juvenile Court. He was questioned at police 
headquarters from 3 to 10 p.m. He apparently admitted his involvement in the 
offense and volunteered information about similar offenses. He was held in detention 
overnight, and returned to police for questioning the next day. He had no attorney for 
any of the questioning. The record does not show when his mother was made aware 
that he was in custody; however at about 2:00 p.m. the second day of questioning, 
she retained an attorney for him. 

/ƻǳƴǎŜƭ ŀƴŘ aƻǊǊƛǎΩ ƳƻǘƘŜǊ ǇǊƻƳǇǘƭȅ ƳŜǘ ǿƛǘƘ ǘƘŜ {ƻŎƛŀƭ {ŜǊǾƛŎŜ 5ƛǊŜŎǘƻǊ ƻŦ WǳǾŜƴƛƭŜ 
Court, who made them aware that the court might waive jurisdiction and transfer the 
case to adult court. The counsel made known his intent to oppose the waiver. Morris 
was kept in detention for nearly a week with no arraignment and no judicial 
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ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ǇǊƻōŀōƭŜ ŎŀǳǎŜ ŦƻǊ ŀǇǇǊŜƘŜƴǎƛƻƴΦ 5ǳǊƛƴƎ ǘƘŀǘ ǘƛƳŜΣ aƻǊǊƛǎΩ ŀǘǘƻǊƴŜȅ 
arranged for him to be examined by two psychiatrists and a psychologist. He filed a 
Ƴƻǘƛƻƴ ŦƻǊ ƘŜŀǊƛƴƎ ƻƴ ǘƘŜ ǿŀƛǾŜǊ ǉǳŜǎǘƛƻƴΦ ¢ƘŜ Ƴƻǘƛƻƴ ƛƴŎƭǳŘŜŘ ŀ ǇǎȅŎƘƛŀǘǊƛǎǘΩǎ 
affidavit that Morris was a victim of severe psychopathology and recommending 
hospitalization for psychiatric observation. The attorney offered to provide proof that, 
if given adequate treatment in the hospital, he would be a suitable subject for 
rehabilitation in the juvenile system. The attorney also requested access to the 
ǇǊƻōŀǘƛƻƴ ŘŜǇŀǊǘƳŜƴǘΩǎ ŦƛƭŜΣ ŀǎǎŜǊǘƛƴƎ ƛǘ ǿŀǎ ŜǎǎŜƴǘƛŀƭ ǘƻ ǇǊƻǾƛŘƛƴƎ ŜŦŦŜŎǘƛǾŜ 
assistance of counsel.

The juvenile court judge never ruled on these motions. There was no hearing. The 
judge did not confer with Morris or his parents or his attorney. He simply entered an 
ƻǊŘŜǊ ǊŜŎƛǘƛƴƎ ǘƘŀǘΣ άŀŦǘŜǊ Ŧǳƭƭ ƛƴǾŜǎǘƛƎŀǘƛƻƴΣ L Řƻ ƘŜǊŜōȅ ǿŀƛǾŜέ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƻ ǘƘŜ 
adult court. He made no findings. He gave no reason for the waiver. He made no 
reference to the motions filed by counsel. Presumably, prior to entering his order, the 
judge received and considered recommendations of the juvenile court staff, the social 
service file relating to Morris, and a report dated three days after his arrest that was 
submitted by juvenile probation. Both the social service file and the probation report 
ǎǇƻƪŜ ǘƻ aƻǊǊƛǎΩ άǊŀǇƛŘ ŘŜǘŜǊƛƻǊŀǘƛƻƴ ƻŦ ǇŜǊǎƻƴŀƭƛǘȅ ǎǘǊǳŎǘǳǊŜ ŀƴŘ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ 
ƳŜƴǘŀƭ ƛƭƭƴŜǎǎΦέ aƻǊǊƛǎΩ ŀǘǘƻǊƴŜȅ Ǝƻǘ ƴŜƛǘƘŜǊ ƻŦ ǘƘŜǎŜ ŦƛƭŜǎΦ aƻǊǊƛǎ ǿŀǎ ŎƻƴǾƛŎǘŜŘ ƻƴ 
the 6 counts of burglary and robbery and sentenced to a total of 30 to 90 years. He 
was found not guilty by reason of insanity on the counts of rape and transferred to a 
mental institution until his sanity was restored.

The Juvenile Court Act governing waiver in DC provided only for a full investigation. 
While it did state the circumstances in which jurisdiction may be waived and the child 
held for trial under adult procedures, it did not state standards to govern the Juvenile 
/ƻǳǊǘϥǎ ŘŜŎƛǎƛƻƴ ŀǎ ǘƻ ǿŀƛǾŜǊΦ ¢ƘŜ ǎǘŀǘǳǘŜ ǊŜŀŘΣ άIf a child sixteen years of age or 

older is charged with an offense which would amount to a felony in the case of 

an adult, or any child charged with an offense which if committed by an adult 

is punishable by death or life imprisonment, the judge may, after full 

investigation, waive jurisdiction and order such child held for trial under the 

regular procedure of the court which would have jurisdiction of such offense if 

committed by an adult; or such other court may exercise the powers conferred 

upon the juvenile court in this subchapter in conducting and disposing of such 
cases.ó 
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ñThere is no place in our system of law for reaching a result of such tremendous 
consequences without ceremony -- without hearing, without effective assistance of 
counsel, without a statement of reasons.ò 

ñIt is inconceivable that a court of justice dealing with adults with respect to a similar 
issue would proceed in this manner. It would be extraordinary if society's special 
concern for childrenépermitted this procedure.ò

ñMeaningful review requires that the reviewing court should review. The court may not 
óassumeô that there are adequate reasons.ò 

Held: Juvenile entitled to hearing with counsel. Hearing does not have to conform to all 
requirements of criminal trial but must measure up to essentials of due process and fair 
treatment

Held: Attorney entitled to access to the social records and probation or similar reports 
presumably considered by the court.

Held: Juvenile entitled to statement of juvenile courtôs reasons for decision

Morris appealed. In addition to the grounds for appeal upon which the case was 
ƎǊŀƴǘŜŘΣ ǿƘƛŎƘ ǿŜΩƭƭ Ǝƻ ƻǾŜǊ ƛƴ ŀ ƳƛƴǳǘŜΣ aƻǊǊƛǎ ŀǇǇŜŀƭŜŘ ƻƴ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ƎǊƻǳƴŘǎΥ 
detention and interrogation were unlawful ςpolice failed to notify the parents and 
the Juvenile Court, as required by the Juvenile Court Act; he was interrogated by 
police in the absence of a parent or attorney, without warning him of his right to 
remain silent or his right to counsel; he was unlawfully fingerprinted and those prints 
were unlawfully used in court; and he was detained for about a week without a 
determination of probable cause, which would have been required in the case of an 
adult.

The Court stated that those contentions raised problems of substantial concern as to 
the construction of and compliance with the Juvenile Court Act. The Court also stated 
that the issues raise concerns as to the justifiability of giving a juvenile less protection 
than an adult suspected of a criminal offenses. However, because they remanded the 
case on account of the procedural error with respect to waiver of jurisdiction, they 
did not rule on these issues. 

The Court instead focused on the arguments as to the issues with the waiver 
ǇǊƻŎŜŜŘƛƴƎǎΦ aƻǊǊƛǎΩ ŀǘǘƻǊƴŜȅ ŀǘǘŀŎƪŜŘ ǘƘŜ ǿŀƛǾŜǊ ƻƴ ŀ ƴǳƳōŜǊ ƻŦ ǎǘŀǘǳǘƻǊȅ ŀƴŘ 
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constitutional grounds.
1. No hearing held
2. No findings made by the Juvenile Court
3. No reasons for the waiver given by the Juvenile Court
4. Counsel was denied access to the files that presumably were considered by the 

Court in determining to waive jurisdiction

The Court said that while the Juvenile Court should have considerable latitude for 
determining whether it should retain or waive jurisdiction over a child, that latitude is 
not complete. The statute did not allow the Juvenile Court, with no participation or 
representation of the child, to determine whether the child would be deprived of the 
considerable protections of the Juvenile Court. It did not authorize the court, without 
a hearing or statement of reasons, to decide that a child would be taken from the 
juvenile detention and transferred to jail with adults and be exposed to the possibility 
of a death sentence instead of treatment up to age 21. According to Justice Fortas, 
ά¢ƘŜǊŜ ƛǎ ƴƻ ǇƭŀŎŜ ƛƴ ƻǳǊ ǎȅǎǘŜƳ ƻŦ ƭŀǿ ŦƻǊ ǊŜŀŎƘƛƴƎ ŀ ǊŜǎǳƭǘ ƻŦ ǎǳŎƘ ǘǊŜƳŜƴŘƻǳǎ 
consequence without ceremony ςwithout hearing, without effective assistance of 
counsel, without a statement of reasons. It is inconceivable that a court of justice 
dealing with adults with respect to a similar issue would proceed in this manner. It 
ǿƻǳƭŘ ōŜ ŜȄǘǊŀƻǊŘƛƴŀǊȅ ƛŦ ǎƻŎƛŜǘȅϥǎ ǎǇŜŎƛŀƭ ŎƻƴŎŜǊƴ ŦƻǊ ŎƘƛƭŘǊŜƴΧǇŜǊƳƛǘǘŜŘ ǘƘƛǎ 
procedure. We hold that it does not. The admonition to function in a "parental" 
ǊŜƭŀǘƛƻƴǎƘƛǇ ƛǎ ƴƻǘ ŀƴ ƛƴǾƛǘŀǘƛƻƴ ǘƻ ǇǊƻŎŜŘǳǊŀƭ ŀǊōƛǘǊŀǊƛƴŜǎǎΦέ άaŜŀƴƛƴƎŦǳƭ ǊŜǾƛŜǿ 
ǊŜǉǳƛǊŜǎ ǘƘŀǘ ǘƘŜ ǊŜǾƛŜǿƛƴƎ ŎƻǳǊǘ ǎƘƻǳƭŘ ǊŜǾƛŜǿΦ ¢ƘŜ ŎƻǳǊǘ άƳŀȅ ƴƻǘ ΨŀǎǎǳƳŜϥ ǘƘŀǘ 
ǘƘŜǊŜ ŀǊŜ ŀŘŜǉǳŀǘŜ ǊŜŀǎƻƴǎΦέ 

The court ultimately held that there are certain rights at every waiver hearing. The 
juvenile is entitled to a hearing with counsel. While the hearing does not have to 
conform to all the requirements of a criminal trial, it does have to measure up to the 
essentials of due process and fair treatment. The attorney was entitled to access to 
all social records and probation or similar reports that were presumably going to be 
considered by the court. The juvenile was entitled to a statement of the juvenile 
ŎƻǳǊǘΩǎ ǊŜŀǎƻƴǎ ŦƻǊ ŘŜŎƛǎƛƻƴΦ
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Entitled to Hearing with Counsel - Hearing does not 
have to conform to all requirements of criminal trial but 
must measure up to essentials of due process and fair 
treatment

Attorney entitled to access to the social records and 
probation or similar reports presumably considered by 
the court.

Entitled to statement of juvenile courtôs reasons for 
decision

The court ultimately held that there are certain rights at every waiver hearing. The 
juvenile is entitled to a hearing with counsel. While the hearing does not have to 
conform to all the requirements of a criminal trial, it does have to measure up to the 
essentials of due process and fair treatment. The attorney was entitled to access to 
all social records and probation or similar reports that were presumably going to be 
considered by the court. The juvenile was entitled to a statement of the juvenile 
ŎƻǳǊǘΩǎ ǊŜŀǎƻƴǎ ŦƻǊ ŘŜŎƛǎƛƻƴΦ
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Seriousness of the alleged offense to the community and whether protection of the 
community requires waiver

Whether the alleged offense was committed in an aggressive, violent, premeditated, 
or willful manner

Whether the alleged offense was against persons or property, greater weight being 
given to offenses against persons, especially if personal injury resulted

The prosecutive merit of the complaint (i.e. likelihood of indictment)

The desirability of trial and disposition of entire offense in one court when alleged 
co-actors are adults who will be charged

The sophistication and maturity of the juvenile as determined by consideration of 
his home, environmental situation, emotional attitude, and pattern of living

The record and previous history of the juvenile

The prospects for adequate protection of the public and likelihood of reasonable 
rehabilitation in the juvenile system

At the time of the original waiver hearing, these factors were present in a policy 
memorandum regarding what the juvenile court would consider in making a waiver 
decision. There was no evidence in the record that the court actually considered 
them as no reasons for the transfer were given. 

But, some of them look pretty familiar, right? They are almost word for word still in 
Section 54.02 of the Texas Family Code. And, some of you may be familiar with a case 
out of Harris County pretty recently on these same issues.

Moon v. State ςin 2016. Harris County courts ςand probably others but the case 
arose in Harris County - were certifying kids to stand trial as adult and were not 
making the findings required in statute. The Texas Court of Criminal Appeals came in 
and essentially reiterated Kent. Based on Kent, the Texas statute sets out what the 
court must consider and that the court must make findings when it waives 
jurisdiction and certifies adult prosecution. The CCA basically went through the 
history of Kent, said that Texas soon incorporated some of the factors from that 
memorandum into its statute, and that the juvenile court had to consider those 
factors and specifically include findings in its order the reason for the waiver. So, 
ǿƘƛƭŜ aƻƻƴ Ǝƻǘ ŀ ƭƻǘ ƻŦ ŎƻǾŜǊŀƎŜ ƛƴ ǘƘŜ ¢ŜȄŀǎ ƧǳǾŜƴƛƭŜ ŦƛŜƭŘΣ ƛǘ ǿŀǎƴΩǘ ƴŜǿΦ Lǘ ǿŀǎ 
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basically saying, follow Kent and follow the statutes. 

I did find it interesting was how little has changed since Kent with regard to process in 
waiver and certification hearings.  
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In Re Gault 387 U.S. 1, 87 S.Ct. 1428 (1967)
Juveniles entitled to certain due process rights

Our next case is probably the one you think of first when you think about why 
juveniles have due process rights. In Re Gault. Kent basically laid the groundwork for 
this case, as it picks up on those issues that Justice Fortas noted to be troubling but 
the Court did not reach.

First, the background facts:

In 1964, Mrs. Cook, a teacher, answered the phone and heard the vaguely familiar 
ǾƻƛŎŜ ƻŦ ŀ ǘŜŜƴŀƎŜ ōƻȅ ǎŀȅΣ ά/ƻƻƪƛŜΣ Ƨǳǎǘ ŀ ƳƛƴǳǘŜΦ aȅ ŦǊƛŜƴŘ ǿŀƴǘǎ ǘƻ ǘŀƭƪ ǘƻ ȅƻǳΦέ ! 
ǎŜŎƻƴŘ ǘŜŜƴ ōƻȅΩǎ ǾƻƛŎŜ ŎŀƳŜ ƻƴ ǘƘŜ ƭƛƴŜΣ ŀǎƪƛƴƎΣ ά!ǊŜ ȅƻǳǊ ŎƘŜǊǊƛŜǎ ǊƛǇŜ ǘƻŘŀȅΚ 5ƻ 
ȅƻǳ ƘŀǾŜ ōƛƎ ōƻƳōŜǊǎΚέ aǊǎΦ /ƻƻƪ ǘƘƻǳƎƘǘ ǎƘŜ ǊŜŎƻƎƴƛȊŜŘ ǘƘŜ ǾƻƛŎŜǎ ŀǎ ōŜƭƻƴƎƛƴƎ ǘƻ 
ǘƘŜ Dŀǳƭǘ ōƻȅ ŀƴŘ ǘƘŜ [Ŝǿƛǎ ōƻȅΣ ǎƻ ǎƘŜ ŎŀƭƭŜŘ ǘƘŜ ǎƘŜǊƛŦŦΩǎ ƻŦŦƛŎŜΦ ¢Ƙŀǘ ǊŜǇƻǊǘ ǎŜǘ ƛƴ 
motion events that would have a far-reaching impact on the criminal justice system 
and how it deals with juveniles. 

²ƘŜƴ ǘƘŜ ǎƘŜǊƛŦŦ Ǝƻǘ ǘƘŜ Ŏŀƭƭ ŦǊƻƳ aǊǎΦ /ƻƻƪΣ ŀ ŘŜǇǳǘȅ ǿŜƴǘ ǎǘǊŀƛƎƘǘ ǘƻ DŜǊǊȅ DŀǳƭǘΩǎ 
house at 10:00 am, arrested the 15-year-ƻƭŘ ōƻȅΣ ŀƴŘ ǘƻƻƪ ƘƛƳ ǘƻ ƧŀƛƭΦ ²ƘŜƴ DŜǊǊȅΩǎ 
mother got home, she was surprised to find him missing and his chores unfinished. 
{ƘŜ ƭŀǘŜǊ ƭŜŀǊƴŜŘ ŀ ǎƘŜǊƛŦŦΩǎ ŘŜǇǳǘȅ ƘŀŘ ǘŀƪŜƴ ƘƛƳ ŀƴŘΣ ŀŦǘŜǊ ŀ ŦǊŀƴǘƛŎ ƛƴǉǳƛǊȅΣ ǿŀǎ ǘƻƭŘ 
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by the deputy probation officer, who was also the superintendent of the detention 
home, that he was being held as a witness in a case, would spend the night in jail, 
and she could see him in court the following day at 3:00 p.m. 
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In re Gault 
387 U.S. 1, 87 S.Ct. 1428 (1967)

Lǘ ǘǳǊƴǎ ƻǳǘ ǘƘƛǎ ǿŀǎ ƴƻǘ DŜǊǊȅΩǎ ŦƛǊǎǘ ƛǎǎǳŜ ǿƛǘƘ ǘƘŜ ƭŀǿΦ IŜ ǿŀǎ ƻƴ ǇǊƻōŀǘƛƻƴ ŦƻǊ 
ƘŀǾƛƴƎ ōŜŜƴ ƛƴ ǘƘŜ ŎƻƳǇŀƴȅ ƻŦ ŀƴƻǘƘŜǊ ōƻȅ ǿƘƻ ƘŀŘ ǎǘƻƭŜƴ ŀ ǿŀƭƭŜǘ ŦǊƻƳ ŀ ƭŀŘȅΩǎ 
purse. The judge had warned him that if he ever saw him in court again, he was going 
to do time.

The next day, the probation officer filed a petition with the court. It was not served 
on the Gaults. There was also a hearing that day. Gerry appeared before a judge. He 
had no attorney, and there was no prosecutor to present the case. No court reporter 
kept a record. There were no witnesses sworn in to give evidence. Present were the 
judge, two probation officers, Gerry, his mother, and his older brother. The judge 
simply asked Gerry a series of questions. He had no right of the privilege against self-
incrimination. In the years of appeals that followed, there was never agreement on 
exactly what Gerry said during that hearing. In later interviews, Gerry said he was the 
one who dialed the number and handed the phone this friend Ronald Lewis; it was 
Ronald who made the comments about cherries and bombers. 

The judge kept Gerry in the detention home for a few days and then sent Gerry home 
to his parents. He set a delinquency hearing for a few days later; the probation officer 
gave his mother notice with a short note left at her home, which you see on the 
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screen. 

The delinquency hearing was brief. There again were no witnesses, no lawyers, no 
right against self-ƛƴŎǊƛƳƛƴŀǘƛƻƴΦ ¢ƘŜǊŜ ǿŀǎƴΩǘ ŜǾŜƴ ŀ ǎǘŀǘŜƳŜƴǘ ŦǊƻƳ aǊǎΦ /ƻƻƪΦ ¢ƘŜ 
judge and a deputy later said Gerry admitted in the hearing that he had made the 
comments. His parents, who were at the hearing, always maintained he never said 
such a thing. There was no record of the hearing, so no way to settle the dispute 
ŘŜŦƛƴƛǘƛǾŜƭȅΦ ¢ƘŜ ƧǳŘƎŜ ǘƻƭŘ DŜǊǊȅΣ άL ǘƻƭŘ ȅƻǳ ǘƘŜ ƭŀǎǘ ǘƛƳŜ ȅƻǳ ǿŜǊŜ ōŜŦƻǊŜ ƳŜ ǘƘŀǘ L 
ǿƻǳƭŘ ǎŜƴŘ ȅƻǳ ǘƻ ǇǊƛǎƻƴ ƛŦ L ǎŀǿ ȅƻǳ ŀƎŀƛƴΦέ DŜǊǊȅΩǎ ǇŀǊŜƴǘǎ ōŜƎƎŜŘ ǘƘŜ ƧǳŘƎŜ ǘƻ Ŏŀƭƭ 
Mrs. Cook to testify to establish which of the boys actually made the comments. The 
judge refused and sentenced Gerry to the State Industrial School until he reached 21 
years of age unless earlier discharged by due process of law. 

The juvenile court judge maintained that Gerry was habitually involved in immoral 
matters because there had been a referral two years before the phone call referral, 
when he was 12, saying he had stolen a baseball glove from another boy and lied to 
the police about it. There was no hearing or accusation related to the incident 
because of lack of material foundation, but it was still relied upon. The judge also said 
that Gerald had admitted to making other nuisance phone calls in the past that were 
άǎƛƭƭȅ ŎŀƭƭǎΣ ƻǊ Ŧǳƴƴȅ ŎŀƭƭǎΣ ƻǊ ǎƻƳŜǘƘƛƴƎ ƭƛƪŜ ǘƘŀǘΦέ

So what was the law that Gerry was found to have violated with the phone call? It 
ǿŀǎ ŀ ƭŀǿ ǘƘŀǘ ǇǊƻǾƛŘŜŘ ǘƘŀǘ ŀ ǇŜǊǎƻƴ ǿƘƻ άƛƴ ǘƘŜ ǇǊŜǎŜƴŎŜ ƻǊ ƘŜŀǊƛƴƎ ƻŦ ŀƴȅ ǿƻƳŀƴ 
ƻǊ ŎƘƛƭŘ ǳǎŜǎ ǾǳƭƎŀǊΣ ŀōǳǎƛǾŜΣ ƻǊ ƻōǎŎŜƴŜ ƭŀƴƎǳŀƎŜΣ ƛǎ Ǝǳƛƭǘȅ ƻŦ ŀ ƳƛǎŘŜƳŜŀƴƻǊΦέ LŦ 
Gerry had been an adult, the possible sanction was $5 to $50 or imprisonment for no 
more than 2 months. He was sentenced to up to 5 ½ years. Had he been an adult, the 
maximum sentence for a lewd phone call would have been 60 days. Gerry was facing 
5 ½ years. The story should have ended there, like so many before it had. 
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ñWhen you step back and think of all the tens of thousands, maybe hundreds of 
thousands, of kids who are accused of delinquency, and this case is largely going 
to determine the way in which they are tried, you do get rather nervous.ò 
Norman Dorsen on his thoughts before arguing the case at the Supreme Court

Amelia LewisGertrud ñTrauteò 
Mainzer Norman Dorsen

The idea that children deserve the same level of rights as adults charged with a crime 
was not a new one. As we have discussed, there were actually cases going back to the 
муллΩǎ ǎŀȅƛƴƎ ǘƘŀǘΦ 9ŀǊƭƛŜǊ ǘƘŀǘ ǎŀƳŜ ȅŜŀǊΣ ǘƘŜ bŜǿ WŜǊǎŜȅ {ǳǇǊŜƳŜ /ƻǳǊǘ ƘŀŘ ǊǳƭŜŘ 
that even if juveniles are not entitled to all the constitutional rights of an adult, they 
are at least entitled to the essential elements of due process and fair treatment.

So why did the Gault case get traction that took it to the Supreme Court? Well, first 
you had a father who was angry at what had happened and wanted his son home 
with his parents. That passion combined with the attorneys who were involved, got it 
to the Supreme Court.  

The Gaultsconvinced attorney Amelia Lewis to appeal the case. When she learned 
that juveniles had no right of appeal, she filed a writ of habeas corpus with the 
Arizona Supreme Court, which instead assigned her writ to a Maricopa County panel 
of judges for review. She was informed the facts of the case could not be disputed 
ŀƴŘ ǎƘŜ ŎƻǳƭŘ ƻƴƭȅ ŎƘŀƭƭŜƴƎŜ ǘƘŜ ƧǳŘƎŜΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴΦ 

Her argument was that the judge could only exercise proper jurisdiction if he had a 
proper hearing, with things like a court record, sworn testimony, and attorneys 
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present. The Maricopa County panel of judges rejected the appeal. It was a clever, 
though doomed argument ςbut it did succeed in injecting subjects into the case that 
ǿƻǳƭŘ ǳƭǘƛƳŀǘŜƭȅ ƎŜǘ ǘƘŜ ŀǘǘŜƴǘƛƻƴ ƻŦ ǘƘŜ ¦Φ{Φ {ǳǇǊŜƳŜ /ƻǳǊǘΦ ¢ƘŜ !/[¦ ƧƻƛƴŜŘ [ŜǿƛǎΩ 
ŀǇǇŜŀƭ ƻŦ ǘƘŜ aŀǊƛŎƻǇŀ /ƻǳƴǘȅ ƧǳŘƎŜǎΩ ǇŀƴŜƭΩǎ ǊǳƭƛƴƎ ǘƻ ǘƘŜ !ǊƛȊƻƴŀ {ǳǇǊŜƳŜ /ƻǳǊǘΦ 
¢ƘŜ !ǊƛȊƻƴŀ {ǳǇǊŜƳŜ /ƻǳǊǘ ǳǇƘŜƭŘ ǘƘŜ ƭƻŎŀƭ ƧǳŘƎŜΩǎ ŀŎǘƛƻƴǎΣ ǎŀȅƛƴƎ ǘƘŀǘ ǘƘŜȅ ŀƎǊŜŜŘ 
that the constitutional guarantee of due process of law is applicable in juvenile 
proceedings to some extent, but that Gerald was afforded sufficient due process. 
¢ƘŜȅ ŀƭǎƻ ǎǘŀǘŜŘΣ ά²Ŝ Řƻ ƴƻǘ ǘƘƛƴƪ ŘǳŜ ǇǊƻŎŜǎǎ ǊŜǉǳƛǊŜǎ ǘƘŀǘ ŀƴ ƛƴŦŀƴǘ Ƙŀǎ ŀ ǊƛƎƘǘ ǘƻ 
counsel. The parent and the probation officer may be relied on to speak for the 
ƧǳǾŜƴƛƭŜΦέ

Lewis next wrote the clerk of the U.S. Supreme Court, saying she wanted to appeal. 
She sought high-powered help before the hearing by sending the case file to NY 
attorney Norman Dorsen, who would one day lead the ACLU but who at the time had 
started The Project on Social Welfare Law at NYU, which involved not just welfare 
benefits but also housing and employment rights and the rights of young people. 
When he received the package from Amelia Lewis, whom he knew because he had 
played on the Columbia University basketball team with her son, he did not know 
much about juvenile justice and, as he was busy with other projects, he turned it over 
to an attorney in his office, TrauteMainzer. Mainzerwas from Germany. She had fled 
Germany to Holland to escape persecution from the Nazis. In Amsterdam, she taught 
gardening to Anne Frank. When the Nazis occupied Holland, Mainzersent her own 
children into hiding. When they were discovered and sent to a concentration camp, 
she had herself smuggled into the camp to be with them. She was reunited with Anne 
and Margot Frank in the Bergen-Belsen concentration camp, which is where Anne 
ultimately died. Mainzersurvived the concentration camps and made her way to the 
U.S., where she played a vital role in forever changing the juvenile justice system 
here.

Mr. Dorsenargued the case before the Supreme Court. It was his first, but not his last, 
appearance before the Court. The hearing lasted more than two hours. The attorneys 
for Arizona got rough handling from the Court, particularly from Justice Fortas, who 
was a proponent of the rights expansion that was occurring under the Warren Court.
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Held: Juveniles effectively had same 
rights as adult defendants

Right to Written Notice of Charges 
(Child and Parent)

Right to Counsel and to Have Counsel 
Appointed if Cannot Afford One

Right to Assert Privilege Against Self-
Incrimination

Right to Swear Witnesses and Cross-
Examine Witnesses Against Them

On May 15, 1967, the Supreme Court, in an opinion again written by Justice Fortas, 
ƻǾŜǊǘǳǊƴŜŘ DŀǳƭǘΩǎ ŎƻƴǾƛŎǘƛƻƴΣ ŜŦŦŜŎǘƛǾŜƭȅ ƎƛǾƛƴƎ ƧǳǾŜƴƛƭŜ ŘŜŦŜƴŘŀƴǘǎ ŀŎǊƻǎǎ ǘƘŜ 
country the same rights as adult defendants: representation, regular hearings, 
confrontation with witnesses, and sworn testimony. The Supreme Court's reaction to 
Gault's appeal was harsh and far-reaching. The court ruled that in any delinquency 
proceeding in which confinement was a possible outcome, there was a constitutional 
right to written notice of charges, to be represented by a lawyer, to have a lawyer 
appointed if you could not afford one, to assert the privilege against self-
incrimination, and to have the right to swear witnesses and cross-examine witnesses 
of the other side. The Supreme Court based its ruling on the fact that Gault had 
clearly beenpunishedby the juvenile court, nottreated. The opinion also explicitly 
rejected the doctrine ofparens patriaeas the founding principle of juvenile justice. 
The Supreme Court described the meaning ofparens patriaeas "murky" and 
ŎƘŀǊŀŎǘŜǊƛȊŜŘ ƛǘǎ ϦƘƛǎǘƻǊƛŎ ŎǊŜŘŜƴǘƛŀƭǎϦ ŀǎ ƻŦ ϦŘǳōƛƻǳǎ ǊŜƭŜǾŀƴŎŜΦά

The Court withheld ruling on the right to appeal or the right to a transcript. The Court 
did not comment on hearsay rules, the burden of proof, the right to trial by jury, 
whether a juvenile delinquency case should be a public proceeding under the 
Constitution, or whether there must be compulsory process for witnesses. Nor did 
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the Court say anything about what happens after a juvenile is found to have 
committed the accused offense-about the right to a hearing on sentencing, or on the 
right of advocacy of treatment. Those were left to later cases.
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In Re Winship 397 U.S. 358 (1970)
Proof beyond a reasonable doubt standard applicable to juvenile adjudications

One of these later cases was In Re Winship. 

!ǘ ǘƘŜ ŀƎŜ ƻŦ мнΣ {ŀƳǳŜƭ ²ƛƴǎƘƛǇ ǿŀǎ ŎƘŀǊƎŜŘ ǿƛǘƘ ǎǘŜŀƭƛƴƎ Ϸммн ŦǊƻƳ ŀ ǿƻƳŀƴΩǎ 
pocketbook at a furniture store. A store employee claimed to have seen Winship 
running from the scene just before the woman noticed the money was missing; 
others in the store stated that the employee was not in a position to see the money 
ōŜƛƴƎ ǘŀƪŜƴΦ ¢ƘŜ ŎƻǳǊǘ ŀƎǊŜŜŘ ǿƛǘƘ ²ƛƴǎƘƛǇΩǎ ŀǘǘƻǊƴŜȅ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ άǊŜŀǎƻƴŀōƭŜ 
Řƻǳōǘέ ƻŦ ²ƛƴǎƘƛǇΩǎ ƎǳƛƭǘΣ ōǳǘ ōŀǎŜŘ ƛǘǎ ǊǳƭƛƴƎ ƻƴ ǘƘŜ άǇǊŜǇƻƴŘŜǊŀƴŎŜέ ƻŦ ŜǾƛŘŜƴŎŜ 
standard in the law for juvenile cases. Samuel was placed in a training school for 18 
months, subject to annual extensions of his commitment until his 18th birthday ςso 6 
years.

The sole question before the court was whether or not juveniles were entitled to 
proof beyond a reasonable doubt to determine if they committed an act that would 
be criminal if committed by an adult. 

The Court in this opinion did 2 things. First, after reciting a history of cases that 
appeared to hold that beyond a reasonable doubt was the standard for adult criminal 
cases, it explicitly made that holding. Second, it held that, despite that fact that a 
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delinquency adjudication is not a conviction, proof beyond a reasonable doubt of 
every element is required in the adjudication stage of juvenile delinquency 
proceedings when the juvenile is charged with an act that would constitute a crime if 
committed by an adult.  

What about Texas? In that time period when Texas juvenile law was in the criminal 
code, the standard had been beyond a reasonable doubt. When the laws were 
rewritten in 1943, the civil rules applied, which meant many courts were using 
preponderance. The question was posed in Santana v. State. In 1968, citing Gault, the 
Amarillo court of appeals held beyond a reasonable doubt was the proper standard. 
While Winship was pending, the Texas Supreme Court reversed, holding 
preponderance was appropriate. In a per curiamopinion in 1970, the U.S. Supreme 
Court granted writ, vacated the judgment, and returned it to the Supreme Court in 
light of Winship.
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McKeiver v. Pennsylvania, 403 U.S. 528 (1971)
Juveniles not entitled to jury trial

In 1971, four years after it declined to address the issue in Gault, the Supreme Court 
took up the case of whether or not a jury trial was required in a juvenile adjudication 
hearing. 

15 year-old Joseph McKeiverand 16-year-old Edward Terry were charged with 
robbery, larceny, and receiving stolen goods. He and 20 to 30 other youth allegedly 
chased 3 youth and took 25 cents from them. A second case, In re Burrus, was heard 
with it ςin that case a group of more than 40 juveniles, aged 11 to 15, faced 
misdemeanor charges stemming from protests of school consoloidationsthat took 
place in November and December 1968 during which, on six different occasions, they 
blocked traffic and refused to clear the roadway. One additional 16 year old faced 
charges of disorderly conduct for an incident at school. In all of these cases, the 
juvenile requested and was denied a jury trial. 

¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΣ ƛƴ ŀƴ ƻǇƛƴƛƻƴ ǿǊƛǘǘŜƴ ōȅ WǳǎǘƛŎŜ .ƭŀŎƪƳǳƴΣ ƘŜƭŘ ǘƘŀǘ άŘŜǎǇƛǘŜ 
ŘƛǎŀǇǇƻƛƴǘƳŜƴǘǎΣ ŦŀƛƭǳǊŜǎΣ ŀƴŘ ǎƘƻǊǘŎƻƳƛƴƎǎ ƛƴ ǘƘŜ ƧǳǾŜƴƛƭŜ ŎƻǳǊǘ ǇǊƻŎŜŘǳǊŜΣέ ǘƘŜ 5ǳŜ 
Process Clause of the 14th Amendment did not guarantee the right to trial by jury in 
the adjudication phase of a delinquency proceeding. He said that if a juryτa major 
formality in the criminal processτwere imposed on juvenile trials, there would be 
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little left to distinguish a juvenile delinquency hearing from a criminal trial. Also of 
significance to Blackmun was the fact that the pre-Gaultмфст tǊŜǎƛŘŜƴǘΩǎ 
Commission on Law Enforcement and Administration of Justice Task Force Report on 
juvenile delinquency did not recommend that juveniles be provided with jury trials. 
Finally, the Court held that tƘŜ ƛƳǇŀŎǘ ƻŦ ǘƘŜ /ƻǳǊǘΩǎ Dŀǳƭǘ ŀƴŘ ²ƛƴǎƘƛǇ ŘŜŎƛǎƛƻƴǎ ǿŀǎ 
to enhance the accuracy of the juvenile court process in the fact-finding stage and 
juries are not necessary to ensure adequate fact-finding as they are not known to be 
more accurate than judges and could be disruptive to the informal atmosphere of 
juvenile court by causing delay, making it more adversarial, and possibly requiring the 
trial be public.

As a side note: By this time Justice Fortas is off the court, resigning after an 
unsuccessful attempt by President Johnson to have him elevated to Chief Justice to 
succeed Warren followed by an allegation of misconduct for which he was facing 
likely impeachment (that is its own interesting story if you are so inclined to research 
it). In any event, this was a close opinion, and I kind of wonder if it would have been 
decided differently had he still been there.
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Jury Trial for Adjudication Only

I am guessing those of you with Texas juvenile justice experience are thinking ςbut 
we have jury trials here. And we do. So, how did that happen?

The 1907 juvenile court act provided for a jury trial. Any interested person could 
demand a jury trial or the judge, on his own motion, could order one. There were a 
few changes over the years and a time when the right was inferred but not explicit. In 
the 1943 revisions making juvenile justice more civil, the right to a jury was explicit, 
but it could be lost if not demanded in the manner required by the rules of civil 
procedure. However, the court had  no obligation to  advise the juvenile of the right 
to jury trial. 

Before 1943, if there was a jury trial, the jury would decide both guilt and 
punishment. That was changed in 1943 so that the jury was authorized only to make 
the finding on whether or not the child was delinquent. The court made the 
ŘƛǎǇƻǎƛǘƛƻƴ ŘŜŎƛǎƛƻƴΦ !ƴŘ ǘƘŀǘΩǎ Ƙƻǿ ƛǘ ǎǘƛƭƭ ƛǎ ǘƻŘŀȅΣ ŜȄŎŜǇǘ ƛƴ ŘŜǘŜǊƳƛƴŀǘŜ ǎŜƴǘŜƴŎŜ 
cases, where a jury for disposition is an option.

26



Breed v. Jones 421 U.S. 519 (1975)
Double jeopardy applies in juvenile cases

The next major right the Supreme Court addressed was double jeopardy.

In 1970, 17 year old Gary Jones was charged with armed robbery. Gary appeared in 
Los Angeles juvenile court and was adjudicated delinquent on the original charge and 
two other robberies. At the dispositional hearing, the judge waived jurisdiction over 
the case to criminal court. Counsel for Jones filed a writ of habeas corpus, arguing 
that the waiver to criminal court violated the double jeopardy clause of the fifth 
amendment. The court denied this petition, saying that Jones had not been tried 
ǘǿƛŎŜ ōŜŎŀǳǎŜ ƧǳǾŜƴƛƭŜ ŀŘƧǳŘƛŎŀǘƛƻƴ ƛǎ ƴƻǘ ŀ άǘǊƛŀƭέ ŀƴŘ ŀƭǎƻ ǘƘŀǘΣ άŜǾŜƴ ŀǎǎǳƳƛƴƎ 
jeopardy had attached during the juvenile proceedings, no new jeopardy arose by 
ǎŜƴŘƛƴƎ ǘƘŜ ŎŀǎŜ ǘƻ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘΦέ DŀǊȅ ǿŀǎ ŎƻƴǾƛŎǘŜŘ ƛƴ ŀŘǳƭǘ ŎƻǳǊǘ ŀƴŘ ǎŜƴǘŜƴŎŜŘ 
to prison.

The Court of Appeals reversed, concluding that applying double jeopardy protections 
to juvenile proceedings would not impede the juvenile courts in carrying out their 
basic goal of rehabilitation and that not applying double jeopardy protections might 
Řƻ ƛǊǊŜǇŀǊŀōƭŜ ƘŀǊƳ ǘƻ ƻǊ ŘŜǎǘǊƻȅ ǘƘŜ ŎƘƛƭŘǊŜƴΩǎ ŎƻƴŦƛŘŜƴŎŜ ƛƴ ƻǳǊ ƧǳŘƛŎƛŀƭ ǎȅǎǘŜƳΦ ¢ƘŜ 
Court of Appeals also pointed to the power of the Juvenile Court to impose severe 
ǊŜǎǘǊƛŎǘƛƻƴǎ ƻƴ ŀ ƧǳǾŜƴƛƭŜΩǎ ƭƛōŜǊǘȅ ǘƻ ǎǳǇǇƻǊǘ ƛǘǎ ŎƻƴŎƭǳǎƛƻƴ ǘƘŀǘ ƧŜƻǇŀǊŘȅ ŀǘǘŀŎƘŜŘ ƛƴ 
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ǘƘŜ ƧǳǾŜƴƛƭŜ ŀŘƧǳŘƛŎŀǘƛƻƴ ƘŜŀǊƛƴƎΦ ¢ƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭǎ ǊŜƧŜŎǘŜŘ ǘƘŜ {ǘŀǘŜΩǎ 
contention that continuing jeopardy principle applied when the case was transferred 
to adult court. The Court of Appeals held that once jeopardy attached at the 
adjudicatory hearing, a minor could not be retried as an adult or a juvenile, absent 
some exception to the double jeopardy prohibition. 

¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ƎǊŀƴǘŜŘ ŎŜǊǘ ƻƴ ǘƘŜ {ǘŀǘŜΩǎ ŀǇǇŜŀƭ ōŜŎŀǳǎŜ ǘƘŜǊŜ ǿŀǎ ƴƻǿ ŀ 
conflict between the highest courts in a number of states on this issue, which is an 
important one. The Supreme Court held that a juvenile is put in jeopardy at a 
proceeding in juvenile court, the object of which is to determine whether he has 
committed acts that violate a criminal law and whose potential consequences include 
both the stigma inherent in such a determination and the deprivation of liberty for 
many years. Because of its purpose and potential consequences, and the nature and 
resources of the State, such a proceeding imposes heavy pressures and burdens --
psychological, physical, and financial -- on a person charged. The Double Jeopardy 
Clause is written not with regard to facing risk punishment more than once, but with 
regard to facing risk of trial and conviction more than once for the same offense. 

The Court suggested that to avoid double jeopardy and allow juveniles to be tried as 
adults when appropriate, courts should make determinations about whether to 
certify as an adult in a preliminary hearing before any adjudication is made.
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Double Jeopardy

Double jeopardy in Texas was kind of interesting. Between 1907 and 1943, being 
declared delinquent barred criminal prosecution for the same offense. When the 
procedure changed to civil, this did not apply since it was not a criminal conviction. 
What the courts would do was be okay with one charge being in a juvenile petition 
and then a different charge being in the adult petition. The reason this could happen 
was because, at the time, the age at time of trial, not at time of offense, controlled. 
So they could just wait for a 16 year old to turn 17 and then charge him as an adult 
for uncharged offenses committed earlier. 

However, as reflected in Garza v. State, 369 S.W.2d 36 (Tex. Crim. App. 1963), 
adjudicating delinquent on an offense and then seeking an adult conviction on the 
same offense was considered a double jeopardy violation and a violation of the 
principles of fundamental fairness and due process. That case did not change the 
ŎƻǳǊǘΩǎ ƻǇƛƴƛƻƴ ǿƘŜƴ ǘƘŜ ŘŜƭƛƴǉǳŜƴŎȅ ǇŜǘƛǘƛƻƴ ŀƴŘ ŎǊƛƳƛƴŀƭ ƛƴŘƛŎǘƳŜƴǘ ǿŜǊŜ ƴƻǘ 
identical, though. In 1967, the statute changed to provide that a person adjudicated 
as delinquent could not be convicted of any offense alleged in the delinquency 
petition or any offense within the knowledge of the judge, as evidenced by anything 
in the record. 
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1974

ÅSeparation of juvenile and adult 
offenders

ÅDeinstitutionalize of status offenders

ÅFormula grants

ÅCreation of OJJDP, Runaway  Youth 
Program and NIJJDP

1977

ÅIncreased deinstitutionalization of status 
offenders requirements

ÅEmphasized prevention and intervention

1980

ÅEstablished jail removal requirement

1984

ÅEnhanced and amended jail removal 
requirements

1988

ÅAddressed disproportionate minority 
confinement

1992

ÅAmended deinstitutionalization of status 
offender, jail removal, and separation 
requirements

ÅMade disproportionate minority 
confinement core requirement

ÅEstablished Title V Prevention Grants 
Program and new programs to address 
gender bias

2002

ÅChanged disproportional minority 
confinement to disproportionate 
minority contact

2018

ÅJJDPA Reauthorized

ÅVCO exception for status offenders 
limited to 7 days in secure facility

ÅJail removal expanded to include 
juveniles certified as adults, with certain 
exceptions

In addition to case law, there was major legislation passed in this Juvenile Rights 
period. In 1968 Congress passed the Juvenile Delinquency Prevention and Control 
Act. The act was designed to encourage states to develop plans and programs that 
would work on a community level to discourage juvenile delinquency. The programs, 
once drafted and approved, would receive federal funding. The Juvenile Delinquency 
Prevention and Control Act was a precursor to the extensive Juvenile Justice and 
Delinquency Prevention Act that replaced it in 1974.

The JJDPA was a major milestone in the history of juvenile justice. There were five 
major points of the JJDPA. First, it mandated the decriminalization of status offenders 
so that they were not considered delinquent. Second, it mandated that status 
offenders should not be institutionalized and that juveniles in adult jails and prisons 
should be separated by sight and sound from adults. Third, it broadened the use of 
diversion as an alternative to formal processing in juvenile court. Fourth, it continued 
application of due process constitutional rights to juveniles. Fifth, it created the 
federal Office of Juvenile Justice and Delinquency Prevention (OJJDP), which funded 
research to evaluate juvenile justice programs and disseminated research findings on 
the juvenile justice system.
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During the Juvenile Rights Period, the JJDPA was modified in 1977, 1980. In 1977, 
there were increased measures to ensure deinstitutionalization of status offenders. 
Additionally, prevention and intervention were emphasized. In 1980, the jail and 
lockup removal requirement was added, which meant that juveniles could not be 
detained or confined in adult jails or lockups. Adult facilities had a 6-hour grace 
period to ascertain the age of the offender or transport the youth to a juvenile 
facility. (Rural jails had up to 48 hours.)

The JJDPA was further amended and expanded over the years. In 1984, there were 
enhanced and amended jail removal requirements. In 1988, disproportionate 
minority confinement was addressed. In 1992, there were amendments to the 
deinstitutionalization of status offender, jail removal, and separation requirements; 
disproportionate minority confinement was elevated to a core requirement; Title V 
Prevention Grants Program were established; and new programs to address gender 
bias were established. In 2002, disproportionate minority confinement became 
disproportionate minority contact. And in 2018, it was reauthorized with some 
changes. The valid court order exception for placing status offenders in juvenile 
correctional facilities remained, but the time spent in a security facility was limited to 
7 days. Jail removal requirements were expanded to include juveniles certified as 
adults with certain exceptions. In my opinion, Texas law is consistent with those jail 
removal requirements. 
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Morales v. Turman, 430 US 322 (1977)

During this time period, there was a Texas case that made its way to the Supreme 
/ƻǳǊǘ ōǳǘ ŘƛŘƴΩǘ ǳƭǘƛƳŀǘŜƭȅ ŜƴŘ ǘƘŜǊŜΦ Lǘ ǿŀǎ ŀ ƳŀƧƻǊ ŎŀǎŜ ƛƴǾƻƭǾƛƴƎ ǘƘŜ ǊƛƎƘǘǎ ƻŦ 
ƛƴŎŀǊŎŜǊŀǘŜŘ ƧǳǾŜƴƛƭŜǎ ŀƴŘ ǎǘƛƭƭ ƎƻǾŜǊƴǎ ƳǳŎƘ ƻŦ ¢WW5Ωǎ ǇƻƭƛŎȅ ŀƴŘ ǇǊŀŎǘƛŎŜΦ

In the summer of 1970, shortly after he began working as the head of the juvenile 
division of the El Paso Legal Aid Society, attorney Steven Bercureceived numerous 
requests from parents who had voluntarily committed their children to the state 
juvenile agency, then the Texas Youth Council, and now wanted them home. He 
learned the commitments had been determined by an obscure, informal mechanism, 
ŎŀƭƭŜŘ ǘƘŜ άŀƎǊŜŜŘ ƧǳŘƎŜƳŜƴǘΦέ {ƛƎƴŜŘ ōȅ ǘƘŜ ǇŀǊŜƴǘΣ ǘƘŜ ŎƘƛŜŦ ǇǊƻōŀǘƛƻƴ ƻŦŦƛŎŜǊΣ ŀƴŘ 
the county judge, it looked like it was the product of an actual court proceeding. 
However, there was no notice of charges, no court appearance, and no legal 
representation, despite being years after Gault. 1/3 of the cases were resolved this 
way. One of these was 15-year-old Alicia Morales whose father had regularly taken 
$65 of the $70  a week she made in a clothing factory. When she tried hiding the 
money from him, he showed up at her work, collected her pay, and made such a to 
do that she was fired. Refusing to support him any longer, she left home to live with a 
ŦǊƛŜƴŘ ƻŦ ƘŜǊ ƳƻǘƘŜǊΩǎΦ IŜ ǿŀǎ ŀƴƎǊȅ ŀƴŘ ŘŜŎƛŘŜŘ ǎƘŜ Ƴǳǎǘ ōŜ ǇǳƴƛǎƘŜŘΣ ǎƻ ƘŜ ƘŀŘ 
her  committed to TYC through the agreed judgment process.  
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